UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
MAYNARD AND GENEVA SHELTRY,

Plaintiffs,

- against - : No. 3:02CV26(GLG
OPI NI ON

UNUM LI FE | NSURANCE COMPANY OF
AMERI CA and UNUMPROVI DENT
CORPORATI ON,

Def endant s. :
___________________________________ X

Plaintiffs, Maynard and Geneva Sheltry, have brought this
action agai nst defendants, Unum Life Insurance Conpany of Anerica
(“Unum America”) and UnunProvi dent Corporation (“UnumProvident”),
seeking to hold defendants |iable for noney stolen fromthem by Gal an
| . Newton, an independent insurance broker.! Plaintiffs prem se
their claims of liability on theories of breach of fiduciary duty,
negl i gent supervision, and violation of Connecticut's Unfair Trade
Practices Act (“CUTPA"), Conn. Gen. Stat. 88 42-110a-42-115a, based
upon defendants' alleged violation of Connecticut's Unfair Insurance
Practices Act (“CU PA”), Conn. Gen. Stat. 88 38a-815-38a-832.

Def endants have noved for sunmmary judgnent [Doc. # 21] on the grounds

1 Qur use of the phrase "independent insurance broker" is in no
way dispositive of the agency issues presented in this case. As
di scussed infra, Newton was licensed by the State to sell various
i nsurance products for thirteen different insurance conpani es and, as
such, was authorized to act as an agent for these conpanies for
pur poses of soliciting contracts of insurance for them See Conn.
Gen. Stat. 8§ 38a-702(2)(rev. to 2002) and 8§ 38a-782(c)(rev. to 2002).
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that (1) plaintiffs’ clains are barred by the doctrine of judicial
estoppel and (2) that defendants cannot be held |liable for Newton's
crimnal acts. As alternative grounds for summary judgment,
def endants assert that (1) plaintiffs’ claimfor breach of fiduciary
duty nust fail because they owed no fiduciary duty to plaintiffs; (2)
their negligent supervision claimnust fail because defendants had no
duty to supervise Newton’s conduct; and (3) their CUTPA/ CU PA claim
must fail because (a) it is based on negligence, which cannot support
a CUTPA/ CUI PA claim (b) defendants have no vicarious liability for a
CUTPA/ CUI PA violation, and (c) plaintiffs have no standing to assert
such a cl aim

For the reasons set forth below, the nmotion for summary
judgment will be granted in part and denied in part.

SUMVARY JUDGVENT STANDARD

The standard for reviewing summary judgment notions is
wel | -established. A moving party is entitled to summary judgnment "if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the noving
party is entitled to a judgnment as a matter of law." Rule 56(c), Fed.
R. Civ. P. The burden of establishing that there is no genuine

factual dispute rests with the noving party. See Gallo v. Prudenti al

Residential Servs., Ltd. P ship, 22 F.3d 1219, 1223 (2d Cir. 1994).




In ruling on a notion for summary judgnent, the Court nust resolve
all anbiguities and draw all reasonable inferences in favor of

plaintiffs, as the non-noving party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). Thus, "[o]nly when reasonabl e m nds
could not differ as to the inport of the evidence is summary judgment

proper." Bryant v. Maffucci, 923 F.2d 979, 982 (2d Cir.), cert.

deni ed, 502 U.S. 849 (1991).
FACTS

Newt on's Theft of ©Mney fromPlantiffs

Galan I. Newton, principal of Newton |Insurance Consultants, in
Sout h W ndsor, Connecticut, was an i ndependent insurance broker,
licensed by the State of Connecticut to sell insurance products for
thirteen different insurance conpanies. (Lee Aff. at | 6.)
Plaintiffs had a | ongstanding relationship with Newton, dating back
to 1984, when he was with Banker’s Life Insurance Conpany. (M & G
Sheltry 1/4/00 Affs. at § 4.) Over the years, they bought a nunber
of different insurance policies fromhim He would come to their
home to discuss the various policies and options with them
Plaintiffs never went to his office. Id.

I n approximately July of 1999, the plaintiffs were visited in
their honme by Newton, who told themthat it would be to their
advantage to cash in an asset-care policy issued by Golden Rule

| nsurance Conpany, and to use the proceeds to purchase a |long-term



care policy with Unum Anerica. 1d. at § 7. Newton represented to
them that the asset-care policy had expensive handling charges and
that a simlar policy with Unum America woul d reduce those handling
charges by approximtely 50% [d. at 1 8. He gave themliterature
that he said was provided by Unum id., including a Unum fol der with
hi s business card on the front. (G Sheltry Dep. at 26-28.) Ms.
Sheltry understood at the tine that there was a relationship between
Newt on and Unum Anerica — “that he was an agent and was able to sell
their insurance.” 1d. at 28. Newton had themfill out a Unum | ong-
term care insurance application formon which a nunber of sections
had been deleted as “NA,” not applicable. (Pls.” Ex. D.) Newton
represented to plaintiffs that answers to these questions concerning
physi ci ans and medi cal history were not necessary because it was a
repl acenent policy and Golden Rule would transfer all of their

medi cal records to Unum America. (Pls.” Ex. M G Sheltry Dep. at
38, M Sheltry Dep. at 30-31, 38.) Plaintiffs also signed a

repl acenent |etter authorization, termnating their insurance wth
Gol den Rule. (Pls.” Ex. M) In Septenber, 1999, plaintiffs gave
Newt on two checks totaling $264, 345.29, which were proceeds fromthe
Gol den Rul e policy, for which Newton gave themrecei pts. Newt on
ostensibly this noney used to purchase the Unum America policy, which
he later delivered to plaintiffs. (M & G Sheltry 1/4/00 Affs. at

19 9-11.) As far as plaintiffs were concerned, they believed that



t hey had purchased an Unum Anerica long-termcare policy. (G
Sheltry Dep. at 31-32.)

I n December 1999, Newton was arrested for stealing funds from
anot her insurance client. (Pls.” Ex. F.) \When plaintiffs read about
this in the newspaper, they contacted Unum America in its Maine and
W ndsor, Connecticut offices and were advised that no policy had been
purchased or issued by Unum Anerica in plaintiffs’ names. 1d. at ¢
13. The ensuing crimnal investigation reveal ed that Newton had
stol en hundreds of thousands of dollars fromat |east thirteen
custoners over a twelve-year period. In 2000, Newton was convicted
of larceny and forgery (Defs.” Ex. F) and is currently serving a
sentence of 20 years.

After determining that the policy that Newton had delivered to
t hem was “bogus,” plaintiffs sued Newton in Connecticut Superior
Court, alleging clainm of conversion, unjust enrichnent, negligence,
breach of fiduciary duty, and violation of CUTPA. (Pls.’ Ex. A

Sheltry v. Newton, Verified Conpl.) Their conplaint included the

claimthat Newton “acted as an insurance agent for the Sheltrys” with
respect to the transaction at issue. According to plaintiffs, Newton
deposited the funds they tendered to himfor the purported purchase
of the Unum policy into his personal bank account. [d. On July 18,
2000, the Connecticut Superior Court entered a default judgnment in

favor of plaintiffs against Newton in the anount of $1,370,643.90,



consi sting of conpensatory danmges, interest, punitive danages, and
attorney’s fees. (Defs.’” Ex. E, Judgnent.) Unable to collect on
this judgnent from Newton, who remains incarcerated, plaintiffs
instituted the instant action agai nst defendants.

The Def endants and Their Rel ationship with Newton

UnunPr ovi dent is an insurance hol di ng conpany i ncor por at ed
under Delaware law. It does not sell insurance. (Lee Aff. at 95.)
Unum Anerica is an insurance conpany owned by UnunProvident,

i ncorporated under Maine |law. |d.

On July 1, 1994, Unum Anerica and Newton entered into a
“Broker’s Agreenent” pursuant to which Newton was authorized to sell
certain insurance products of Unum Anerica. (Defs.’” Ex. G ) The
Agreenent provided in relevant part that Unum America authori zed
Newt on,

subject to the terns and conditions of this Agreenent, to

solicit and procure applications for insurance policies and

annuity contracts with the Conpany, to collect the initial
prem um or prepaynent of expenses thereon, and to furnish
recei pts for sanme on Conpany-approved forns. . . Broker shal
have no authority to obligate, bind, or otherw se act for the

Conpany except as is expressly granted herein or as may be

subsequently granted in witing signed by an officer of the

Conpany.

ld. at T 2. Additionally, the Agreement provided that the Broker
“shall conply with such Conpany policies, guidelines and directives

as may be issued fromtine to tinme.” 1d. at Y 4. Further, anything

in the Agreenent to the contrary notwi thstanding, it was agreed that



“Broker has no authority to bind the Conpany by an agreenent,
representation or promse made by him. . . nor to waive or nodify
any of the terns and conditions of the Conpany’s insurance policies
or annuity contracts and related forns or instructions. . . .” |d.
at § 5(a). The Agreenent al so contained the disclainer that

[nJothing in this Agreenent shall be construed to create an

enpl oynment rel ati onship between broker and the Conpany.

Broker, as an independent contractor, shall determ ne the

person to solicit for insurance and the tinme and manner in

which to performthe services required to be performed under

the terms of this Agreenment. Broker hereby acknow edges the

status of independent contractor with respect to the Conpany.
Id. at T 12.

Unum t hen paid a $25 appointnment fee to the State of
Connecticut to have Newton licensed by the State to sell Unum Anerica
life, accident and health insurance products. (Pls.’” Ex. F, Lee Dep.
at 37.) The Application for the Appointnent provided that Unum
Anerica “intends to appoint the above applicant [Newton], if duly
licensed, to act as its agent for the line(s) of insurance as set
forth herein.” (Pls.” Ex. F.) Unum Anerica further represented that
it had a signed docunment from Newton indicating that he was applying
to the Conm ssioner of the State of Connecticut “to act within said
state as an insurance agent for [Unum America] for the lines of
i nsurance as set forth herein.” [d.

In the course of Newton’s career as an insurance broker, Newton

sold only three Unum Anerica individual disability policies. He sold
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no other Unum America policies. Neither Newton nor the plaintiffs
had any rel ationship or dealings with UnunProvident.

DI SCUSSI ON

Judi ci al Est oppel

Initially, defendants argue that the doctrine of judicial
estoppel ? bars plaintiffs fromtaking the position that New on was
def endants’ agent, in light of their stated position in their earlier
litigation against himthat he was their insurance agent.

Under the doctrine of judicial estoppel, a party is precluded
from advanci ng contradictory positions in separate |egal proceedings.

AXA Marine & Aviation v. Seajet Industries, 84 F.3d 622, 628 (2d Cir.

1996). The doctrine attenpts to insure "the sanctity of the oath and

the integrity of the judicial process.” Bates v. Long Island R R

997 F.2d 1028, 1037 (2d Cir.), cert. denied, 510 U. S. 992 (1993). A

party invoking judicial estoppel nust show that (1) the party agai nst
whom j udi ci al estoppel is being asserted advanced an inconsi stent
factual position in a prior proceeding, and (2) the prior

i nconsi stent position was adopted by the first court in some manner.

ld. at 1038. "[T]here nmust be a true inconsistency between the

2 We note that there is some question as to whether
Connecticut recogni zes the doctrine of judicial estoppel. See SKW
Real Estate Ltd. v. Mtsubishi Mtor Sales of Am, Inc., 56 Conn.
App. 1, 8 (1999)("We do not have to determ ne whet her Connecti cut
recogni zes the doctrine of judicial estoppel because there is no
factual basis to apply any estoppel principles here."), cert. denied,
252 Conn. 931 (2000).




statenments in the two proceedings. |If the statements can be
reconciled there is no occasion to apply an estoppel.” Sinon v.

Safelite G ass Corp., 128 F.3d 68, 72-73 (2d Cir. 1997).

Plaintiffs in their first suit against Newton stated in their
Verified Conmplaint that “[a]t all tinmes relevant hereto, [Galan I.
Newt on] acted as an insurance agent for the Plaintiffs.” (Verified
Comp. at 7 3.) Defendants argue that this statement is inconsistent
with the position now advanced by plaintiffs that Newton was acting
as an agent of Unum Anmerica when he stole noney fromthem
Plaintiffs respond that these positions are not nmutually exclusive
since Newton could have been acting as their insurance agent, as that
termis defined by Conn. Gen. Stat. § 38a-702(2), as well as an agent
for Unum Anmeri ca.

The difficulty that we have with defendants’ position is that
there is nothing in the record to indicate that plaintiffs' statenent
that Newton was their agent was ever adopted by the State Superior

Court . See Mul vaney Mechanical, Inc. v. Sheet Mtal Wrkers, 288

F.3d 491, 504-05 (2d Cir. 2002)("Judicial estoppel is inappropriate
wi t hout a showing that the prior tribunal adopted the original
representations.”) In the state court litigation against New on,
plaintiffs asserted clainms for conversion, unjust enrichment,
negl i gence, breach of fiduciary duty, and violation of CUTPA. They

obt ai ned a default judgnment agai nst Newton, which states sinmply that



“l'iability has been conceded.” (Pls.” Ex. E.) There is nothing to

i ndi cate on what causes of action liability was conceded. Whet her
Newt on was plaintiffs' agent, as opposed to the agent for Unum
America, was irrelevant to nost of the |egal theories asserted by
plaintiffs in their state court conplaint. Thus, we cannot find that
the state court adopted their statenment that he was their agent in
any manner what soever.

1. Agency — Actual and Apparent Authority

Def endants next argue that they are entitled to summary
judgnment as a matter of law on all counts of plaintiffs' conplaint
because, even assuni ng that Newton was their agent, he was not acting
withing the scope of his authority and in furtherance of defendants’
busi ness. Focusing on Newton's theft of the prem uns from
plaintiffs, defendants assert that Newton stole for his benefit
al one, unilaterally disregardi ng defendants' business.

Plaintiffs focus instead on Newtons' acts in soliciting their
application for insurance and accepting their prem um paynent on
behal f of Unum America. They respond that, by appointing Newton as
their agent to solicit and procure insurance contracts and to accept
initial prem um paynents, defendants should be held liable for the
fraud of their agent, acting within the scope of his actual or
apparent authority. At a mninum plaintiffs assert, there are

genui ne issues of material fact that make summary judgment
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i nappropriate.

"[1]t is a general rule of agency law that the principal in an
agency relationship is bound by, and liable for, the acts in which
hi s agent engages with authority fromthe principal and within the

scope of the agent's enploynment." Mharishi School of Vedic

Sci ences, Inc. v. Connecticut Constitution Associates Ltd. P' ship,

260 Conn. 598, 606 (2002). An insurance conmpany, the sane as any
principal, is liable for the acts done by one of its agents within
the scope of the agent's actual or apparent authority. 43 Am Jur.
2d, lnsurance 8§ 119 (2002). An insurance conpany may be civilly
liable for an agent's illegal acts, "such as converting the proceeds
of a check given to the agent in paynent of premuns,” if the agent
was acting within the actual or apparent scope of his enploynent or

authority. 4 Couch on Insurance 8§ 56.25 (3d ed. 2003).

An agent's authority nay be actual or apparent. Hallas v.

Boehnke and Dobosz, Inc., 239 Conn. 658, 674 (1997). Actual

authority exists when an agent's actions are expressly or inpliedly

aut horized by the principle. ld.; Czarnecki v. Plastics

Liquidating Co., 179 Conn. 261, 268 (1979). "Apparent authority is
t he senbl ance of authority which a principal, through his own acts or
i nadvertences, causes or allows third persons to believe his agent

possesses.” Tominson v. Board of Educ., 226 Conn. 704, 734 (1993).

"Apparent authority must be derived not fromthe acts of the agent
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but fromthe acts of his principal. [T]he acts of the principal nust
be such that (1) the principal held the agent out as possessing
sufficient authority to enbrace the act in question, or know ngly
permtted himto act as having such authority, and (2) in consequence
t hereof the person dealing with the agent, acting in good faith,
reasonably believed, under all the circunstances, that the agent had
t he necessary authority."” Hallas, 239 Conn. at 674 (internal
citations and quotation marks omtted).

The Broker's Agreenent between Unum Anerica and Newt on
aut hori zed Newton "to solicit and procure applications for insurance
policies, . . . [and] to collect the initial prem umor prepaynent of
expenses thereon.” Insurance conpanies are held inpliedly to
aut horize their agent so do what is usual or necessary in the
transaction of the insurance business. 43 Am Jur. 2d, lnsurance 8§
119. Additionally, the application Unum America filed with the State

indicated that it intended to appoint Newton to act as its agent® for

3 Section 38a-702(2), Conn. Gen. Stat. (rev. to 2002), defines

"insurance agent" as a person . . . holding an insurance producer's
license . . . and a direct appointnment in witing, by any insurance
conpany . . . , to solicit, negotiate or effect contracts of
insurance . . . on behalf of such company. . . . Section 38a-

782(c), Conn. Gen. Stat. (rev. to 2002), then provides that "a
producer's authority to act as an agent shall be activated on the
date the insurer's authorized |licensing representative signs a
written appointnent form' and the appointnment formis sent to the
conm ssioner. The statute further provides that "[a]n insurer shal
be responsible for the actions of the producer that relate to such
appointnment." 1d.
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certain lines of insurance. Newton was |icensed by the State of
Connecticut to sell certain insurance products for Unum America and
actually sold a small nunber of Unum America policies.

There is also evidence that Newton was in possession of a
nunber of fornms and docunents bearing the Unum America nanme and | ogo,
whi ch he used in selling the Unumpolicy to plaintiffs. |ndeed,
plaintiffs testified that they read these materials and relied on
themin making the decision to replace their Golden Rule policy with

an Unum Anmerica policy.

Def endants rely heavily on the case of A-G Foods, Inc. V.

Pepperidge Farm Inc., 216 Conn. 200 (1990), in which the Connecti cut

Suprene Court refused to hold Pepperidge Farm vicariously |iable

under the doctrine of respondeat superior for the theft of nonies by

one of its distributors fromthe plaintiff, a grocery store custoner.
There, the distributor, working under a consignnent agreenent with
Pepperidge Farm fraudulently billed and coll ected noney fromthe
plaintiff, his customer, for bakery products that he never delivered
to it. Pepperidge Farm was not aware of this schenme and never

recei ved any of the noney fraudulently collected. The Court upheld
the trial court's finding that the distributor was not acting within
the scope of his enploynment or in furtherance of Pepperidge Farnis
interests and, thus, Pepperidge Farm was not vicariously |iable for

t he noney stolen fromthe plaintiff. [|d. at 210. The Court,
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however, never reached the question presented in the instant case of
whet her Pepperidge Farm could be |iable based upon the apparent

authority of its agent under the Restatenent (Second) of Agency 8§ 261

("A principal who puts a servant or other agent in a position which
enabl es the agent, while apparently acting within his authority, to
commt a fraud upon third persons is subject to liability to such
third persons for the fraud.") Finding that this issue had been
raised for the first tinme on appeal, the Court refused to address the
nmerits of plaintiff's argument. A-G Foods, 216 Conn. at 212.

The issue presented in the instant case is nore akin to that

presented in Rizza v. Fisher, No. CV 970574138S, 1999 WL 203739, at

*3 (Conn. Super. Mar. 23, 1999), in which the plaintiff-insured
sought to hold an insurance conpany |iable on an agency theory for

t he negligent and fraudul ent m srepresentations of its insurance
agent in the sale and servicing of a fire insurance policy. The

i nsurer denied that individual insurance agent was its agent, but
argued that if he was, his acts were not within the scope of his
agency. Based upon the existence of an agency-conpany agreenment, in
whi ch the individual agreed to act as agent for the insurance conpany
with full power to accept insurance proposals, the court found a
guestion of fact as to whether his conduct could be reasonably
contenplated to be within the scope of the agency agreenent.

Accordingly, the court denied the defendant's notion for summary
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j udgnent .

As noted above, for purposes of this particul ar issue,
def endants have asked us to assume that Newton was their agent.
We are concerned only with whether there is a genuine issue of
mat erial fact as to whether he was acting with actual or apparent
authority in soliciting the insurance application fromplaintiffs and
in receiving the premumfor that policy. Based on the record before
us, we find that there is sufficient evidence to create a genuine
issue of material fact in this regard. Thus, we deny sunmary
judgnment to defendants on the asserted ground that Newton | acked
actual or apparent authority to act on their behalf.

[11. Plaintiffs' Duty of lnquiry

Def endants argue that, even if we find that Newton was acting
as their agent, plaintiffs had a duty to inquire as to whether the
acts of Newton were authorized. They assert that a principal is not
liable for its agent's unauthorized acts where the party with whom
the agent is dealing had reason to know that the agent was not acting
for the principal's benefit. Here, they claim plaintiffs had a duty
to inquire because the transacti on was "suspicious on its face."
Def endants point to Newton's unauthorized nodification of the
application in contravention of the express instructions on the
application which plaintiffs signed, and his answering critical

guestions as "not applicable"” and changing the policy's benefits.
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Plaintiffs reply that all of Newton's acts related to the
solicitation of the insurance policy and that he offered reasonabl e
expl anations for the changes that were made. Plaintiffs point to the
fact that they are elderly and had no special expertise in insurance
matters. Newton cane to their honme, as he had many times before, and
encouraged plaintiffs to change their long-termcare coverage to a
Unum policy, explaining the benefits of this policy over their
exi sting Golden Rule policy. He used an application bearing Unum s
trademark and represented that he was licensed to sell Unum products.
He gave them brochures explaining the policy he wanted to sell them
and of fered reasonabl e explanations as to why certain changes in the
application were necessary. He explained that certain information in
t he application was unnecessary because this was a repl acenent
policy, for which plaintiffs signed a replacenent letter
aut horization term nating their coverage with Golden Rule. He took
their prem um paynments and provided themw th receipts. Newton had
handl ed nunmerous applications for plaintiffs in the past and there
had never been any probl ens. As far as plaintiffs' were concerned,
"the application transaction was conpletely within the norm"™ (Pls.'
Mem at 22.) Thus, given that they had no indication or suspicion
about Newton's inproper notive, they had no duty of inquiry. (Pls.
Mem at 23.)

VWhen the evidence is viewed in the light nost favorable to
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plaintiffs, with all reasonable inferences drawn in their favor, we
find genuine issues of material fact as to whether plaintiffs should
have been sufficiently suspicious of Newton's inproper notives to

i nqui re of Unum Anerica as to Newton's authority to solicit the
altered application fromthem and receive the prem um paynents for a
Unum policy. See Rizza, 1999 W. 203739, at *4. Accordingly, we deny
sunmary judgnment on that basis.

| V. Breach of Fiduciary Duty

Def endants next argue that they are entitled to summary
judgnment on Count | of plaintiffs' conplaint for breach of fiduciary
duty because there is no evidence to support plaintiffs' claimthat
def endants owed them a fiduciary duty.

"[A] fiduciary or confidential relationship is characterized by
a uni que degree of trust and confidence between the parties, one of
whom has superior know edge, skill or expertise and is under a duty
to represent the interests of the other. . . . The superior position
of the fiduciary or dom nant party affords him great opportunity for

abuse of the confidence reposed in him" Mirphy v. Wakel ee, 247 Conn.

396, 400 (1998)(internal quotation marks omtted). "Rather than
attenpt to define a fiduciary relationship in precise detail and in
such a manner to exclude new situations, [the Suprene Court has]
chosen to | eave the bars down for situations in which there is a

justifiable trust confided on one side and a resulting superiority
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and i nfluence to the other." Dunhamv. Dunham 204 Conn. 303, 320

(1987) (i nternal quotation marks omtted). Whether such a
confidential relationship exists is a generally a question of fact.

Al buguer que v. Al buguerque, 42 Conn. App. 284, 287 (1996).

Here, however, plaintiffs have failed to produce any evidence
that woul d support a finding of a fiduciary relationship between
def endants and plaintiffs. There is no evidence of "a unique degree
of trust and confidence between the parties, one of whom has superior
know edge, skill or expertise and is under a duty to represent the
interests of the other."™ Mirphy, 247 Conn. at 400.

The Connecticut courts have held that the relationship between
insurer and insured is one based solely upon contract. "Wiile there
may be circunstances, particularly when dealing with third-party
claims, in which fiduciary-like duties may be placed on the insurer
to benefit the insured, such situations do not arise in first party

di sputes between insurer and insured." Grazynski v. Hartford Ins.

Co., No. CV960337594, 1997 W. 407897, at *3 (Conn. Super. July 10,

1997); see also Nanerow v. Travelers Ins. Co., No. CV970568124S, 1998

WL 779567 (Conn. Super. Oct. 19,
1998) (hol ding that while a contract of insurance nmay inmpose
"obligations of good faith and fair dealing upon the insured, no

fiduciary relationship is thereby created"); Harlach v. Metropolitan

Property & Liability Ins. Co., 221 Conn. 185 (1992) (holding that an
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insurer has no fiduciary duty to the insured to explain uninsured
notori st coverage or the advantages or di sadvantages of procuring
certain uninsured notorist limts).

Fi nding no evidence to support plaintiffs' claimof a fiduciary
rel ati onship between plaintiffs and defendants, we grant sumrary
judgnment in favor of defendants on plaintiffs' first count for breach
of fiduciary duty.

V. Negl i gent Supervi si on

Al t hough Count 11 is entitled "negligent supervision,"
plaintiffs' allegations enconpass nuch broader clains of negligence.
More specifically, they allege that defendants were negligent in (a)
failing to maintain and enforce a proper system of internal
supervision to nmonitor the activities of Newton; (b) failing to
di scover Newton's crimnal conduct and notify its customers of such
activities; (c) failing to warn customers concerning inproper and/or
unaut hori zed transacti on net hods enpl oyed by Newton to ni sappropriate
funds from custonmers; (d) failing to provide proper accountings to
plaintiffs, which would have alerted themto Newton's crimna
conduct; and (e) failing to act in a reasonable and prudent manner to
di scover and/or prevent the crimnal conduct of Newton. (Pls.' Conp.
T 20.)

Def endants argue that they are entitled to summary judgnment on

this count of plaintiffs' conplaint in that they had no duty to
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supervi se Newton's conduct. Defendants rely on the fact that Newton
was an "independent broker" and under the Broker's Agreenment, Newt on
acknow edged his status as an i ndependent contractor, whom defendants
had no right to control or direct.

Plaintiffs respond that this same Broker's Agreenent, which
all owed Newton to solicit insurance contracts for defendants, gave
def endants the right to nonitor his activities and exercise control
over his business practices. Further, defendants had provi ded Newton
with Unum applications, forns, marketing materials, and other
literature designed to be used for marketing Unum i nsurance products,
and that defendants had a duty to keep control over these materials.
Conn. Agency Regs. 8§ 38a-819-2(B)("Every insurer shall establish and
at all times maintain a system of control over the content, form and
met hod of di ssem nation of all advertisenments of its policies. All
such advertisenents, regardless of by whomwitten, created, designed
or presented, shall be the responsibility of the insurer whose
policies are so advertised.")

It is undi sputed that Newton had been |icensed by the State as
an agent of Unum Anerica, authorized to solicit applications for
certain of its insurance products. Accordingly, Unum America was
responsi ble for the actions of Newton relating to this appointnment.
See Conn. Gen. Stat. 8§ 38a-782(c)(rev. to 2002). The facts al so

indicate that Newton's defrauding plaintiffs occurred in the course
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of soliciting their application for an Unum Anerica policy. Newton
possessed various fornms and advertising materials of Unum Anerica

whi ch he used in soliciting the Unum application fromplaintiffs and

i nducing themto switch policies and to pay to himthe prem um for

t he Unum Anerica policy. The courts have held that the possession or
use of forms of a specific insurer is one of the facts to be
considered in determ ning whether an agency rel ationship exists. See

3 Couch on lInsurance 8 44:47 (3d ed. 2003). Moreover, as pointed out

by plaintiffs, the Connecticut Agency Regul ati ons inpose on the
insurer a responsibility to control the content, form and nethod of
di ssem nation of all advertisenents of its policies.

The question of whether an agency relationship exists is
generally a question of fact. Based on the record before us, we find
that there is sufficient evidence to create a genuine issue of
material fact as to the existence of an agency relationship between
Unum Anerica and Newton, which would give rise to a duty on the part
of Unum Anmerica to supervise the acts and conduct of Newt on.
Accordingly, we deny summary judgnent to defendants as to the second
count of plaintiffs' conplaint.

Vi. CUTPA

Plaintiffs' third cause of action is brought under CUTPA.
Plaintiffs allege that defendants are |liable under CUTPA in that

their actions were "imoral, oppressive and/or unscrupulous,” (Pls.’'
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Conmp. 1 20(a)); their actions were performed in a trade or business;
their actions were in violation of public policies against breaches
of the covenant of good faith and fair dealing, breaches of fiduciary
duti es, and breaches of negligent supervision; and their actions
violated CU PA in that defendants and its regi stered producer Newton
"m srepresented i nconpl ete conparisons regarding the ternms or
conditions or benefits contained in the policies set forth above for
t he purpose of inducing the Sheltrys to forfeit, surrender and/or

repl ace such contracts of insurance with another.”™ (Pls.' Conp. 1
20(d).)

Def endants maintain that they are entitled to sumary judgnment on
plaintiffs' CUTPA claimon three grounds: (1) that negligence cannot
formthe basis for an action under CUTPA; (2) Connecticut bars third-
party cl ainms under CUTPA; and (3) there can be no vicarious liability
for a violation of CUTPA

A. Negl i gence as a Basis for CUTPA C aim

Initially, defendants ask us to grant summary judgnment on
plaintiffs' CUTPA count on the ground that nmere negligence cannot
formthe basis for an action under CUTPA.

As is readily apparent fromplaintiffs' conplaint, defendants'
al | eged negligent supervision is not the sole basis for their CUTPA
claim Were that so, we would be inclined to agree with defendants

that summary judgnment in their favor would be appropriate. In A-G
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Foods, 216 Conn. at 216-17, the Connecticut Suprene Court held that
Pepperi dge Farm s negligent supervision of its distributor could not
constitute a violation of CUTPA for two reasons: (1) its negligent
supervi sion did not constitute an "immoral, unethical, oppressive or
unscrupul ous" practice and (2) in light of the jury's finding the
plaintiff 40% negligent, plaintiff did not prove that its injury
coul d not have been reasonably avoided, which is a necessary

predi cate for recovery under CUTPA.

Plaintiffs, however, have also alleged a violation of CUl PA by
virtue of defendants' negligent m srepresentations. A plaintiff may
assert a cause of action against an insurer under CUTPA based upon a
violation of CU PA. See Conn. Gen. Stat. 8§ 42-110g(a) (affording a
cause of action to "[a]lny person who suffers any ascertainable |oss
of nmoney or property ... as a result of the use or enploynment of a
nmet hod, act or practice prohibited by section 42-110b" ... including

a violation of [CU PA]."); Maconber v. Travelers Property & Casualty

Corp., 260 Conn. 620, 644 (2002); Mead v. Burns, 199 Conn. 651, 666

(1986). Section 38a-816(1), Conn. Gen. Stat., of CU PA includes in
the definition of "unfair nethods of conpetition and unfair and
deceptive acts or practices" m srepresentations and fal se advertising
of insurance policies. Plaintiffs' claim as alleged, would fall
within this provision of CU PA. See Rizza, 1999 W 203739, at *6

(holding that a plaintiff may state a clai munder CUTPA by alleging a
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vi ol ation of CU PA under 8 38a-816(1) through only a single

m srepresentation). Therefore, we decline to grant summary judgment
on the ground that plaintiffs have failed to all ege conduct on the
part of defendants that could formthe basis for an action under
CUTPA.

B. Third-Party Cl ai ns _under CUTPA

Def endants next chall enge plaintiffs' CUTPA count on the ground
that the Connecticut courts bar third-party clains under CUTPA.
Plaintiffs, however, are not "third parties"” in the sense that term
has been used in the cases cited by defendants. Those cases were
personal injury actions in which injured third parties were
attenpting to sue the tortfeasor's insurer under CUTPA. See, e.q.

Chapell v. LaRosa, No. CV-99-0552801, 2001 W 58057 (Conn. Super.

Jan. 5, 2001)(injured third party attenpting to sue the tortfeasor's
i nsurer on grounds of unfair settlenent tactics). W have found no
authority for the proposition that a contractual relationship or
privity is required for a party to maintain an action under CUTPA.

To the contrary, since the underlying purpose of CUTPA is consuner
protection, consuners such as plaintiffs should be entitled to invoke

the protections of CUTPA in appropriate cases. See Larsen Chel sey

Realty Co. v. Larsen, 232 Conn. 480, 497 (1997)(discussing breadth of

persons protected by CUTPA).

C. Vicarious Liability Under CUTPA
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Last, defendants assert that plaintiffs' CUTPA clai m nust
fail because they cannot be held vicariously liable for a violation
of CUTPA. In Connecticut, there is no per se rule holding that a
princi pal cannot be held vicariously |iable under CUTPA for the acts
of its agent. Instead, Connecticut courts have applied general
principles of agency law to determ ne whether to hold a principal

liable for the acts of its agent under CUTPA. See Pollock v.

Panj abi, 47 Conn. Supp. 179, 200 (2000). This argunment brings us
back to the agency issue of whether Newton was acting within the
scope of his authority and in furtherance of the principal's

busi ness. Larsen Chel sey Realty Co., 232 Conn. at 500; Cardona v.

Val entin, 160 Conn. 18, 22 (1970). This is a matter on which we have
found genui ne issues of material fact. Therefore, defendants' npotion
for summary judgment on plaintiffs' CUTPA claimis denied on this
ground.

VI . Liability of UnunProvident

Al t hough not specifically raised by defendants, one additional
matter that bears discussion is the liability of UnunmProvident, which
is alleged to be a holding conpany of Unum Anerica. After a careful
review of all of the evidence submtted by both sides in connection
with this notion for summary judgnent, we have failed to find any
basis for holding UnunProvident liable to plaintiffs on any of the

claims asserted. Accordingly, we dism ss UnunProvident without
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prejudice to plaintiffs' filing a notion for reconsideration
addressing their theories of liability against this defendant.

Concl usi on

For the reasons set forth above, Defendants' Motion for Summary
Judgnent [Doc. # 21] is GRANTED as to Count | (Breach of Fiduciary
Duty). Additionally, all clainms against Defendant UnunProvi dent
Corporation are dism ssed without prejudice. 1In all other respects,
the Motion for Summary Judgnent is DENI ED.

This case will be placed on the Trial Calendar for May or June,
2003. A Ready Trial Notice will be issued advising counsel of the
date for jury selection.

SO ORDERED.
Dat e: February 19, 2003.

Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL
United States District Judge
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